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INTERNATIONAL DEVELOPMENTS 

OECD PUBLISHES STANDARD FOR 
AUTOMATIC EXCHANGE OF FINANCIAL 

ACCOUNT INFORMATION 

In February, 2014, the Organization for 
Economic Cooperation and Development 
(“OECD”) published a Standard for Automatic 
Exchange of Financial Account Information 
(the “Standard”).  In May, 2014, more than 60 
jurisdictions including Canada, the U.S., 
Switzerland, and Israel, endorsed the 
Standard with the OECD’s Declaration on 
Automatic Exchange of Information on Tax 
Matters (the “Declaration”), thereby 
committing to its implementation. 

Pursuant to the Standard, countries will 
exchange, on a systematic and periodic basis, 
information supplied by their financial 
institutions in respect of individuals or entities 
that are resident in another country 
(“Reportable Persons”).  The Standard 
consists of two components: the Common 
Reporting Standard (“CRS”), which contains 
the reporting and due diligence rules to be 
imposed on financial institutions, and the 
Model Competent Authority Agreement 
(“CAA”), which details the rules governing the 
exchange of information.   

The CRS builds upon the U.S. Foreign 
Account Tax Compliance Act (“FATCA”).  It is 
specifically designed with a broad scope to 
report: i) the total gross amount of all types of 
investment income (including interest, 
dividends, income from certain insurance 
contracts, and similar types of income); ii) the 
account balances or values at the end of the 
year; and iii) the total gross sale or 
redemption proceeds from financial assets.   

Financial institutions required to report under 
the CRS include: banks, custodians, brokers, 
investment entities, and certain insurance 
companies.  Accounts held by individuals and 
entities (including trusts and foundations) will 

be reported.  Passive entities will be “looked 
through” to report accounts based upon the 
individuals that ultimately control them. 

The CRS contemplates the collection and 
exchange of information regarding the name, 
address, tax identification number, and place 
of birth (in the case of an individual) of each 
Reportable Person that is an account holder 
or controls an entity that is an account holder.  

The CRS requires financial institutions to 
review and report all pre-existing individual 
accounts (there is no de minimus threshold) 
and all pre-existing entity accounts with a 
year-end value in excess of $250,000.  
Financial institutions will be subject to a 
higher standard of due diligence in respect of 
both new accounts and individual accounts 
that have a balance in excess of $1 million at 
the end of the year.  

It is expected that the complete package for 
the CRS with commentary and technical 
solutions will be ready in time for the 
September 2014 G20 Finance Ministers 
meeting.  However, before information can be 
exchanged pursuant to the new Standard, 
participating countries must change their 
domestic legislation, conclude CAAs with 
other participating countries, and take steps 
to ensure that their financial institutions make 
the necessary changes to implement the 
CRS.   

The implementation of the Standard by 
signatories to the Declaration requires the 
action of government, bureaucracy, and 
financial institutions.  However, there is 
significant political will to implement the CRS 
swiftly.  Moreover, much of the hard work to 
put systems in place to comply with FATCA 
has already been completed.  Therefore, it is 
anticipated that some CAAs may be signed by 
the end of 2014 such that the information 
exchange could begin as early as 2016. 
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NEW DEVELOPMENTS IN THE 
IMPLEMENTATION OF THE FOREIGN 

ACCOUNT TAX COMPLIANCE ACT 

As reported in our February Newsletter, 
Canada and the U.S. have signed an 
intergovernmental agreement regarding the 
Foreign Account Tax Compliance Act 
(“FATCA”), which requires foreign (non-US) 
financial institutions to report information 
concerning accounts held by U.S. persons to 
the Internal Revenue Service (“IRS”)  or face a 
30% penalty which will be withheld on certain 
payments paid from the U.S.  Information 
reported to the IRS will include the account 
holder’s name, address, account number, 
U.S. Taxpayer Identifying Number, account 
balance, gross amount of interest, dividends 
credited to the account, and gross proceeds 
from the sale or redemption of property 
credited to the account.   

In May, 2014, the IRS and the U.S. Treasury 
Department issued Notice 2014-33 in which 
they announced that 2014 and 2015 will be 
regarded as a transition period for purposes 
of IRS enforcement and the administration of 
the due diligence, reporting, and withholding 
provisions of FATCA.  During this transition 
period, the IRS will take into account the 
extent to which a reporting or withholding 
entity has made good faith efforts to comply 
with the requirements of the statute, in its 
enforcement of FATCA. An entity that has not 
made good faith efforts to comply with the 
new requirements will not be given any relief 
from IRS enforcement action.  Notice 2014-33 
also provides that the cut-off date for treating 
an account or obligation as a “pre-existing 
obligation” has been changed to January 1, 
2015.  “Pre-existing obligations” are generally 
subject to more relaxed due diligence 
procedures.  

RELIEF FOR SOME CANADIAN RESIDENT 
US TAXPAYERS 

The Internal Revenue Service (“IRS”) has 
announced important changes to its offshore 
voluntary compliance programs.  Since 2012, 
the IRS has offered two programs by which 

U.S. taxpayers may become tax compliant; 
the streamlined filing compliance procedures, 
previously not available to U.S. residents, and 
the offshore voluntary disclosure program (the 
“OVDP”).   

Under the streamlined procedures, U.S. 
taxpayers file 3 years of U.S. tax returns and 
6 years of Foreign Bank Account Reports 
(“FBARs”).  In the OVDP, U.S. taxpayers file 
8 years of U.S. tax returns and FBARs. 

The June 18, 2014 announcement expands 
the streamlined procedures to apply to U.S. 
resident as well as non-resident taxpayers.  It 
eliminates the requirement that the U.S. 
taxpayer has not more than $1,500 of unpaid 
U.S. tax per year.  It also eliminates the long 
and complex risk questionnaire.  However, 
U.S. taxpayers wishing to take advantage of 
the streamlined procedures must certify under 
penalty of perjury that their previous failures 
to comply with U.S. tax laws were due to non-
willful conduct.  Non-willful conduct is defined 
by the IRS as conduct that is due to 
negligence, inadvertence, mistake, or conduct 
that is the result of a good faith 
misunderstanding of the requirements of the 
law.   

Under the new streamlined procedures, all 
penalties for U.S. taxpayers residing outside 
the U.S. will be waived.  U.S. resident 
taxpayers will pay a penalty equal to 5% of 
the foreign financial assets that are reported 
through this process.  If the IRS has initiated 
an audit of a U.S. taxpayer for any year and 
in respect of any issue, the U.S. taxpayer will 
not be eligible to use the streamlined 
procedures.  U.S. Taxpayers who previously 
made “quiet disclosures”, which are currently 
under review by the IRS, may use the 
streamlined procedures to ensure compliance 
with U.S. tax laws.  No closing agreement or 
acknowledgement will be signed with the IRS 
under the streamlined procedures.  Tax 
returns filed pursuant to the streamlined 
procedures will be processed like other 
returns and may be selected for audit at a 
later date, at which time penalties could be 
applied.  The IRS warns that U.S. taxpayers 
who are concerned that their filing omissions 
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were due to willful conduct should consider 
participating in the OVDP.  U.S. taxpayers 
who use the streamlined procedures may not 
participate thereafter in the OVDP. 

The IRS also announced major changes to 
the OVDP.  Going forward, it is intended that 
the OVDP will be used only for U.S. taxpayers 
admitting a willful tax filing omission in 
respect of their offshore assets.  As such, the 
reduced penalty percentage for non-willful 
taxpayers has been eliminated.  U.S. 
taxpayers who participate in the OVDP after 
July 1, 2014 may not thereafter use the 
streamlined procedures.  Participants in the 
OVDP will be required to pay the offshore 
penalty and submit all relevant bank 
statements at the time of the OVDP 
application.   

The most painful change is the increase of 
the offshore penalty percentage from 27.5% 
to 50% of the highest aggregate value of the 
disclosed account(s) for U.S. taxpayers who 
have an account with a financial institution 
that is publicly under investigation by the IRS 
or the Department of Justice.  The IRS lists  
the financial institutions in this category here: 
(http://www.irs.gov/Businesses/International-
Businesses/Bank-and-Promoter-List).  

The offshore penalty percentage will remain 
at 27.5% in all other cases.  Participants in 
the OVDP will also be subject to a 20% 
penalty on the tax assessed and may be 
subject to additional penalties for failure to 
file and failure to pay as determined by the 
Internal Revenue Code. 

QUEBEC DEVELOPMENTS 

QUEBEC’S VERSION OF THE “HENSON” 
SPECIAL NEEDS TRUST 

The Quebec Superior Court recently issued 
an important decision in support of the 
“special needs trust” as a va luable estate 
planning tool to provide for the needs of 
incapable dependants. 

In Curateur Public du Québec c. A.N. 
(Succession), the Public Curator instituted 
proceedings to force a wholly discretionary 
special needs trust (established by will for the 
benefit of an incapable dependant) to 
increase its distributions to the beneficiary. 
The increased payments would have had the 
effect of limiting the beneficiary’s eligibility for 
social assistance. 

The Court ruled against the Public Curator. It 
held, most notably, that the terms creating the 
trust were clear and provided only for 
“additional maintenance” of the beneficiary. 
The daily needs of the beneficiary were 
intended to be supported by social 
assistance. Furthermore, the Court concluded 
that the discretionary nature of the trust 
meant that the beneficiary did not possess 
any real right in the trust property and that his 
entitlement was contingent on the discretion 
of the trustee who had an obligation to comply 
with the settlor’s intent.   

This decision should provide a level of 
comfort that trustees of carefully drafted 
special needs trusts cannot be forced to make 
additional distributions which would render 
the beneficiary ineligible for social assistance.  
Careful drafting of the trust is essential.   
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HIGHLIGHTS FROM THE 2014-2015 
QUEBEC BUDGET 

Quebec’s Minister of Finance and the 
Economy delivered the Province’s Budget on 
June 4, 2014. 

Some notable tax measures proposed in the 
Budget include: 

 Progressive reduction of the income tax 
rate for manufacturing SMEs; 

 Reduction of tax credits re. Scientific 
Research and Development;  

 Reduction of the tax credit for the 
development of e-business; 

 Reduction of tax benefits relating to flow-
through shares; 

Also proposed were reductions to various 
other tax credits intended for businesses, in 
attempt to restore fiscal balance. No change 
was made to the Quebec personal income tax 
rates.  

QUEBEC TAX ASSISTANCE FOR HOME 
RENOVATION 

Quebec has implemented a (temporary) 
refundable tax credit (the LogiRénov Home 
Renovation Tax Credit) in respect of home 
renovation performed by a qualified 
contractor. The renovation work must pertain 
to a contract entered into after April 24, 2014, 
and before July 1, 2015, and relate to a 
residence construction of which was 
completed before January 1, 2014.  

Revenu Québec’s website contains a list of 
recognized renovation work. Revenu Québec 
has indicated that patios, balconies, sheds, 
gazebos, outdoor hot tubs and outdoor 
swimming pools are not considered part of the 
eligible dwelling and not recognized for 
purposes of this credit.   

The tax credit corresponds to 20 percent of 
an individual's eligible expenses in excess of 
$3,000, up to a maximum tax credit of $2,500 
(per eligible dwelling). 

 

 

 

Sweibel Novek News 

We would like to welcome Dominique Lafleur, a lawyer with over 20 years of experience in the areas of 
trusts and estate planning, to our firm. We congratulate Elisabeth Robichaud and Lilliane Nguyen on being 
awarded the Master of Laws Taxation Option (LLM) from HEC Montreal/Université de Montréal. 
Congratulations also to Marcie Akerman and David Sefkind on the birth of their first child, Nathan, and to 
Erica Stermer and Jon Haber on the birth of their son, Brody. 

 
 

The material contained herein is necessarily of a general nature and cannot be regarded as legal advice. The members 
of our firm would be pleased to provide additional information.  You may reach us at (514) 849-1188 or by e-mail as 
follows: 
 
Sydney Sweibel    ssweibel@sweibelnovek.com Jennifer Leach jleach@sweibelnovek.com 
Barbara L. Novek bnovek@sweibelnovek.com Slava Sinigerska ssinigerska@sweibelnovek.com 
Denis A. Lapierre dlapierre@sweibelnovek.com Erica Stermer estermer@sweibelnovek.com 
Konstantinos Voggas kvoggas@sweibelnovek.com Ryan Rotchin rrotchin@sweibelnovek.com 
Dominique Lafleur dlafleur@sweibelnovek.com Elisabeth Robichaud erobichaud@sweibelnovek.com 
Carol Rabbat    crabbat@sweibelnovek.com Lilliane Nguyen lnguyen@sweibelnovek.com 
Marcie Akerman makerman@sweibelnovek.com   
    

or visit our website at www.sweibelnovek.com 
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