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CANADA – U.S. DEVELOPMENTS 

Canada and U.S. reach agreement on FATCA 

Canada and the U.S. have recently signed an 
intergovernmental agreement (“IGA”) regarding the 
Foreign Account Tax Compliance Act (“FATCA”).  
The U.S. enacted FATCA to require non-U.S. 
financial institutions to report accounts held by U.S. 
persons (U.S residents and U.S. citizens, including 
dual citizens or residents of other countries) to the 
Internal Revenue Service (“IRS”).  Under the IGA, 
Canadian financial institutions will report information 
on accounts held by U.S. persons to the Canada 
Revenue Agency (“CRA”), which will in turn transmit 
the information to the IRS.  This information will 
include the account holder’s name, address, account 
number, U.S. Taxpayer Identifying Number, account 
balance, gross amount of interest, dividends 
credited to the account, and gross proceeds from 
the sale or redemption of property credited to the 
account.  Similarly, U.S. financial institutions will 
provide the CRA (through the IRS) with information 
on accounts of Canadian residents. However, under 
the IGA, certain accounts are exempt from FATCA 
and will not be reportable – including RRSPs, 
RRIFs, and TFSAs.  Reporting of required 
information by Canadian financial institutions will 
start in 2015 for information collected this year.  

These developments will have widespread impact.  
Although information about U.S. persons is targeted, 
Canadian residents may have their Canadian 
account information transmitted to the IRS if they are 
also a U.S. person or hold an account jointly with a 
U.S. person.  In addition, Canadian residents’ U.S. 
account information will be reported to the CRA.  

Entry/exit information to be exchanged by Canadian 
and American Border authorities   

Canadians who regularly travel to the U.S. by land 
should be aware that by June 30, 2014, the U.S. 
government will know the exact number of days that 
all Canadian travellers spend down south.  Entry into 
one country will be simultaneously recorded as an 
exit from the other.  This is the result of the 
Perimeter Security and Economic Competitiveness 
Action Plan’s Entry/Exit Initiative.  Information on all 
travellers at land borders will be exchanged between 
the Canada Border Services Agency (“CBSA”) and 

the Department of Homeland Security, likely in near 
real-time through an existing fibre-optic network.  
Information exchanged will include the traveller’s 
name, date of birth, nationality, gender, document 
type, number, and country of issuance, date and 
time of entry, and port of entry.   

While unclear with whom and for what purposes exit 
and entry information will be shared, its exchange 
between Canada and the U.S. may have far-
reaching tax implications.  First, Canadians claiming 
to be non-residents must ensure that they have not 
spent 183 days or more in Canada within a given 
year. If the CBSA passes an individual’s exit and 
entry information along to the CRA, the latter will be 
able to verify whether an individual has in fact spent 
183 days or more in Canada, becoming a deemed 
resident for tax purposes.  Second, if the CRA has 
access to an individual’s entry and exit information, 
they might conclude that the person is no longer a 
Canadian resident.  In such case, the person may 
become subject to departure tax.  Third, to the 
extent that the IRS has access to a Canadian’s entry 
and exit information, it will be able to determine if 
such individual is a U.S. tax resident under the 
substantial presence test and whether U.S. filing 
requirements have been met.  If not, the Canadian 
may have to pay U.S. taxes on his or her worldwide 
income, subject to treaty relief, and penalties for 
failure to file. 

With respect to air travel, by June 30, 2014, Canada 
has announced that it will develop a system to 
establish exit, similar to that in the U.S., under which 
airlines will be required to submit passenger 
manifest information on outbound international 
flights. 

REVENU QUÉBEC REACHES CONCLUSION IN 
JOINT VENTURE/PRÊTE-NOM AUDIT PROJECT 

In 2013, Revenu Québec (“RQ”) initiated an audit 
project to examine prête-nom companies’ 
entitlement to claim tax credits in respect of 
GST/QST. 

Previously, RQ appeared to tolerate that prête-nom 
companies claim the input tax credits (“ITCs”) and 
refunds (“ITRs”) as agent for the beneficial owners.  
However, the sales tax legislation requires that the 
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true recipient of the supply (i.e. the beneficial owner) 
claim the ITCs and ITRs. 

As part of the audit initiative, RQ seemed to take a 
hardline position, no longer tolerating that prête-nom 
companies claim ITCs and ITRs.  However, RQ put 
the assessments on hold to consult tax 
professionals.  RQ has now reached the following 
conclusions. 

Joint Ventures 

First, in situations where a joint venture election has 
been made under the sales tax legislation for a 
prête-nom company to be operator of the joint 
venture, RQ has indicated that it will not assess past 
reporting periods. RQ will also be tolerant with 
respect to reporting periods ending before January 
1st, 2015, thereby affording joint ventures the 
opportunity to remedy their current structure if not 
compliant with the legislation and/or administrative 
policy. 

To qualify for the joint venture election after 2014, in 
particular, the joint venture must be structured such 
that the operator is considered a “participant” and 
not just a prête-nom.  In general terms, to be 
characterized as a “participant” of the joint venture, 
the operator must either have a financial interest in 
the joint venture, or alternatively, have a level of 
managerial or operational control of the joint venture 
that amounts to more than mere clerical or 
bookkeeping functions. 

RQ’s administrative tolerance is conditional on all 
returns having been filed, all amounts having been 
remitted, and the joint venture participants otherwise 
being fully compliant.    

Prête-nom companies 

Second, with respect to entities which did not qualify 
for the joint venture election (e.g. sole owner), RQ 
has indicated that assessments will be limited to the 

last 24 months, if there is no tax leakage.  A penalty 
equal to 4% of the ITCs and ITRs claimed will also 
be applied.  In this context, the beneficial owner may 
be able to retroactively register for GST/QST 
purposes and claim the ITCs/ITRs denied to the 
prête-nom company. 

Going forward, however, it should be the beneficial 
owner that is registered for GST/QST purposes and 
claim the ITCs and ITRs to which it is entitled. 

Please feel free to communicate with us if you wish 
to have your current structure reviewed or require 
further information.  

WHISTLE-BLOWER UPDATE 

The 2013 federal budget included the introduction of 
a formal whistle-blowing initiative for international 
transactions that avoid Canadian tax, called the 
Offshore Tax Informant Program (OTIP). A whistle-
blower will be compensated for information leading 
to assessments of tax in excess of $100,000.  The 
CRA has established a “snitch line” where 
individuals can call to provide the CRA with 
information to see if it qualifies for the OTIP.   

Similarly, RQ has recently released a form (LM-6-V) 
to report another person’s failure to meet fiscal 
obligations, which includes a toll-free hotline that can 
be used instead of submitting the form.  Individuals 
can either file the form anonymously with RQ or 
include their name. 

If you are concerned about being the target of 
whistle-blowing, you may wish to avail yourself of the 
voluntary disclosures programs (“VDP”) of the CRA 
and RQ, provided the conditions for application of 
the VDP are met.  If you require any additional 
information with respect to the VDP, do not hesitate 
to contact us. 
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